IN THE CIRCU T COURT FOR BALTI MORE COUNTY, MARYLAND
STATE OF MARYLAND

V. ; Crim Nos.
O0CR0270/ 1/ 2/ 3

STEPHEN KELLY
ELI ZABETH WALZ :
PHI LI P BERRI GAN : (consol idated for sane

SUSAN CRANE : trial date)
Def endant s.

DEFENDANTS' AMENDVENT TO MOTI ON TO DI SM SS THE CHARG NG DOCUVENT

COME NOW al | Defendants, by and through undersigned

counsel, Jonathan L. Katz, and the law firm of Mrks & Katz,
LLC, and hereby add the followi ng argunents to Defendants’
respective Mitions to Dismss the Chargi ng Docunent. This
Amrendnent suppl enents, but does not supersede, Defendants'
Motions to Dism ss the Charging Docunent.

Specifically, this Anmendnent argues that Count | (sabotage)
and Count VI (assault as to Defendant Crane) of the Indictnent
shoul d be dism ssed for failing to be supported by sufficient
evi dence.

. 1 NTRODUCTI ON

In the District Court Statenment of Probable Cause for this
case, the reporting officer alleges that, anong other things,
co- Def endants Susan Crane, Stephen Kelly, and Philip Berrigan

were hamrering on two A-10 warplanes at the Air National Guard



facility in Baltinore County on Decenber 19, 1999. The reporting
of ficer further alleges that Defendant Elizabeth Wal z threw
bl ood on one of the A-10 war pl anes.

The Statenent of Probable Cause further alleges that the
co- Def endants nade statenents including the follow ng at the
scene: "W were hammering weapons into plowshares” and "Spilling
our own bl ood so that the blood of others will be spared.”

In other words, even viewing the facts in the |ight nost
favorable to the State, the co-Defendants were engaging in
action that included non-violent synbolic expression. The co-

Def endants are expected to testify at the hearing on this Mtion
that their protest was agai nst the governnent's use of

radi oacti ve depl eted uranium which was fired in nmassive
guantities by A-10 warpl anes during the 1991 Persian Gulf War.
The Defendants did not expect, by their action, to be able to
prevent the A-10 warpl anes from bei ng operable. |Instead, the

Def endants were synbolically and non-violently expressing their
opposition to the use of depleted uranium-- which is fired by
the A-10 warplanes to pierce arnor -- through such religiously
synbolic actions as using their hamers to beat swords (the A-10
war pl anes) into plowshares, see Isaiah 2:4; the use of blood in
relation to the blood of Jesus; and hanging a |large rosary from
one of the planes.

I'1. ARGUMENT



A. The Evidence is Insufficient to Sustain a Sabot age
Convi cti on

For the follow ng reasons, the evidence is insufficient to
sustain a conviction under Indictnment Count |, which alleges
sabot age under Md. Ann. Code art. 27, 8§ 536 (the "sabotage
statute"”). Section 536 provides for prosecution of whoever "[1]
intentionally destroys, inpairs, injures, interferes or tanpers
with real or personal property [2] with reasonable grounds to
bel i eve that such act will hinder, delay or interfere with the
preparation of the United States or of any of the states for
defense or for war, or with the prosecution of war by the Unites
States, or by any country with which the United States shal
mai ntain friendly relations.

The sabotage statute was enacted in 1941 -- the year the
United States entered Wrld War Il -- to cover wartime, and not
to cover periods of peace that exist now or at any other tine.
See Md. Ann. Code § 576P (1947 Cum Supp.) (attached hereto)
(providing that the sabotage statute "shall be in force unti
May 15, 1945, and thereafter whenever the United States is at
war"). The parts of the sabotage statute that are relevant to
t he current prosecution have undergone no significant change.
Compare Md. Ann. Code 8 576C (1947 Cum Supp.), M. Ann. Code §
612 (1951), and Md. Ann. Code 8§ 536 (1996) (all attached

heret o).



Based on the foregoing di scussion, sabotage cannot have
taken place where, as here (1) the United States was not at war
at the tinme of the incident on Decenber 19, 1999, (2) the co-

Def endants' actions did not alter the performance ability of the
A- 10 warpl anes, (3) the co-Defendants did not have reasonabl e
grounds to believe that their acts act woul d hinder, delay or
interfere with the preparation of the United States for defense
or for war, and (4) the co-Defendants acted out of conpassion
for all human beings, and with no intention or ability to cause
anybody harm

B. The State | nproperly Overreached by Obtaining a
Sabot age | ndi ct nent

For the forgoing reasons, the State has inproperly
overreached by obtaining a sabotage indictnent, the State should
not be permtted to nove forward on this Count, and the State
shoul d not be pernmitted to require the co-Defendants to spend
the tinme, expense and apprehensi on of defendi ng agai nst
sabotage. By chargi ng sabotage, the State has over-strained to
charge a felony, even though (a) sabotage was never alleged in
the District Court statenent of charges and (b) the sabotage
statute has been applied so rarely that a search of Maryland's
publ i shed appel | ate opi nions reveal ed not one appeal involving a
convi ction under the sabotage statute.

C. The Evidence is Insufficient to Sustain an Assault
Convi cti on




Def endant Susan Crane has been inproperly charged with
assault, under Count VI. The District Court Statenent of
Probabl e Cause reports that conplai ning wtness Thonas
Pi ddi ngton all eged that, at the scene, Defendant Susan Crane
rai sed her right hand that held her hamer used on the A-10
war pl ane, and "appeared" she was going to strike him The
St at ement of Probable cause fails to all ege that Defendant Crane
intended to strike witness Piddington, and she did not. As
descri bed above, Defendant Crane's sol e purpose with her hanmer
was to non-violently protest against the mlitary's use of

radi oacti ve depl eted urani um



[11. CONCLUSI ON
WHEREFCORE, for the foregoing reasons, the Defendants
respectfully nmove to dism ss Count | (sabotage), Count |V
(conspiracy to comrmt sabotage), and Count VI (assault).
Respectful ly submtted

MARKS & KATZ, L.L.C

Jonathan L. Katz

1400 Spring St., Suite 410
Silver Spring, MD 20910
(301) 495-4300

Attorneys for Defendant

REQUEST FOR A HEARI NG

Def endant respectfully requests a hearing on this Mtion.

Jonathan L. Katz

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing Arendnment to
Motion to Dismss was served by first-class nmail, postage
prepaid, on March 1, 2000, to:

M ckey Norman, Esquire
State's Attorney's Ofice
401 Bosl ey Avenue

Towson, NMD 21204

cc: Honorable Janes Smith
Circuit Court
401 Bosl ey Avenue
Towson, MD 21204

Jonat han L. Katz



