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Sunday, Decenber 31. 2006

Hanging human rights with the hanging of Saddam Hussein.

Here is a chillingA New York Times video of Saddam Hussein being led to the noose, and having it fitted around his
neck. A Saddam Hussein repeatedly defecatedA on human rights. However, 8€cethe test of a governmenta€™s
commitment to human rights is measured by the way it treats its worst offenders.” Richard Dicker, director of Human
Rights Watcha€™s International Justice Program.A | have railed against capital punishment repeatedly. Capital
punishment is barbaric and inhumane.A On this video, one is left to wonder whether the executioners were well-trained
and well-experienced through none other than Saddam Hussein's former regime or trained by people from that regime.
Jon Katz. A ADDENDUM: TalkLeft has uploaded a video of the entire hanging of Saddam Hussein. This video is even
more chilling and disturbing than the New York Times video. It shows Saddam Hussein being dropped through the floor,
shows his face after being executed, and includes audio of celebratory voices. LiveLeakA says this hanging video was
taken by a cellphone.

Posted by Jon Katz in Jon's news & views at 02:00
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Friday, Decenber 29. 2006

Our July 2006 archives.

Underdog will return with new blog material the first week of January 2007. Meanwhile, | invite you to view our archived
blog entries, including our July 2006 archives. Jon Katz.

Posted by Jon Katz in Jon's news & views at 00:00
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Thur sday,

Decenmber 28. 2006

Our August 2006 archives

Underdog will return with new blog material the first week of January 2007. Meanwhile, | invite you to view our archived

blog entries, including our August 2006 archives. Jon Katz.

Posted by Jon Katz in Jon's news & views at 00:00
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Wednesday,

Decenmber 27. 2006

Our September 2006 archives.

Underdog will return with new blog material the first week of January 2007. Meanwhile, | invite you to view our archived

blog entries, including our September 2006 archives. Jon Katz.

Posted by Jon Katz in Jon's news & views at 00:00
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Tuesday,

Decenmber 26. 2006

Our October 2006 archives.

Underdog will return with new blog material the first week of January 2007. Meanwhile, | invite you to view our archived

blog entries, including our October 2006 archives. Jon Katz.

Posted by Jon Katz in Jon's news & views at 00:00
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Monday, Decenber 25. 2006

Video of justices discussing Constitutional interpretation /Justices in the public view.

Here is a recent video of United States Supreme Court Justices Breyer and Scalia discussing Constitutional
interpretation.A A Each Supreme Court justiceA sets his or her own limits on what to discuss in public, where, and for
how much money (if for any money), in part taking into consideration the extent to which the justice might be seen as
prejudging issues to be presented to the Supreme Court. A Late Chief Justice Warren E. Burger apparently was very
private, probably too inaccessible to the public, which has a need to understand the workings of this only branch of
government comprised exclusively of un-elected members.A Longtime Justice Scalia seems to be among one of the
most publicly visible and gregarious justices outside of the august surroundings of the Supreme Court. A Being in the
Washington area for two decades, | have attended several Supreme Court oral arguments, and have briefly met three of
the justices. | recount here the ecstasy of meeting the late Justice William BrennanA when he received an NACDL
award. | have met Justice Ruth BaderA Ginsburg at a couple of gatherings.A | recount hereA my 1988 meeting with
Justice Antonin Scalia.A In 1989, | heard now-Justice/then EEOC Chair Clarence Thomas talkA at aA quarterly meeting
of the American Bar Association's Individual Rights and Responsibilities Section. He was introduced as a likely nominee
to the District of Columbia federal Circuit Court.A Late Justice Thurgood Marshall resigned two years later, and Justice
Thomas replaced him on the Supreme Court after hearings more heated than Robert Bork's. A NotA long after Justice
Thomas was confirmed to the Supreme Court by the twentieth century's narrowest vote, of 52-48, | bumped into Senator
Joseph Lieberman in my neighborhood supermarket parking lot, and thanked my former senator for voting against
Thomas. He passed on making any comment beyond the statement represented by his vote.A One day during the
heated controversy over his ultimately-failed Supreme Court nomination, | saw Robert Bork in a car passenger's seat
near my law school. | was so stunned to see this man whom | so vehemently wanted off the Supreme Court that | could
not think of anything more clever than to askA "How are you?" to which he answered "Fine, fine." Then again, perhaps
that was in line with my later practice of t'ai chi, to know the opposition and to keep the opposition within arm's

length.A Jon Katz.

Posted by Jon Katz in Constitutional Law at 00:00
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Sunday, Decenber 24. 2006

Calley: "They were all the enemy, they were all to be destroyed, sir."

Read the chilling direct and cross examination of William Calley, and this account of the My Lai courts martial, American
commanders are said to have told Desert Storm soldiers "No My Lais." A Among the many important lessons of the My
Lai massacre for criminal defense lawyers are the following: First, power is at risk for abuse by anyone --

includingA police, and including criminal defendants who actually committed violent crimes --A and at greater risk of
abuse the greater is the power. Second, no matter how vile the alleged crime -- even if one's client actually committed
the act -- the criminal defense lawyer must zealously defend the client without reservations. To leave the work to less
competent lawyers leaves all sorts of injustices to result, many of which will reverberate far beyond the specific trial and
the specific defendant. Jon Katz.

Posted by Jon Katz in Crininal Defense at 00:00
Texas prosecutors chat on public e-bulletin board.

Thanks to Grits for Breakfast -- constantly a source of information for our blog -- for making it known not only that the
Texas prosecutor's association's chatroom is available to the entire public, but also for pointing to a chilling discussion of
the incorrectly narrow, and sometimes uninformed, definition that so many prosecutors have of the Brady/exculpatory
evidence that must be revealed to the defense. A For any reason that the above-described Brady chat becomes
non-public, | have re-posted it here. The problem here is that in too many jurisdictions, prosecutors are given the
discretion to self-police themselves about the discovery material they are required to divulge pursuant to governing laws
and court orders. That isA like having the foxes govern themselves while watching over the henhouse. Many
prosecutors are so overloaded with cases that their workload alone can fuel non-disclosure of evidence that they are
required to disclose. The prosecutorial discovery disclosureA path can become more rotten as it is walked.A A | write
more about prosecutorial disclosure of evidence here, in theA JencksA and Brady contexts.A Jon Katz.

Posted by Jon Katz in Criminal Defense at 00: 00
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Fri day, Decenber 22. 2006

Marks & Katz seeks paralegal and bilingual receptionist.

This is the first time we are announcing job openings on the Underdog Blog, because who better than our readers might
know ideal paralegal and bilingual receptionist candidates to assist our ongoing fight for the underdog? Our staff is
expanding, and these positions are open immediately. Full details are at http://markskatz.com/jobs.htm .Happy holidays
to all. Jon Katz.

Posted by Jon Katz in Jon's news & views at 16: 00
Teamwork among co-defendants' lawyers.

When dealing with co-defendants' lawyers, | have had experiences running from the very positive to the very negative.
The very positive side includes a lengthy four-defendant federal felony trial where all lawyers whose clients did not plead
guiltyA at all times worked together well and got along personally, and never did anything to undermine the others' case.
A AA more negative experience involved a co-defendant's lawyer in a drug felony trial who told me he did not care about
the outcome of his client's case because the court would not let him out of the case despite his client's stiffing him on his
fee. He anticipated this would be antithetical to my values, but told me his view, nonetheless. Whether or not this attitude
affected his performance, the lawyer proceeded to ask the police numerous open-ended, non-controlled cross
examination questions that risked eliciting -- but fortunately did not elicit -- damaging answers for my client. A Then,
there are the co-defendants' lawyers who will not return a phone call once their client has signed a snitch agreement
with federal prosecutors. (I criticize the snitch system here). Even a criminal defense colleague with a particularly big
heartA once told me that there still might come a time when he's not returning my calls if heA represents a co-defendant
who decides to snitch against my client. A A Such lawyers have nothing to lose for their clients by just returning the
phone call and apologizing for not being able to discuss the case further. What happens if the co-defendant's plea deal
falls through, and the co-defendant's lawyer then needs the remaining co-defendants' lawyers' input on strategizing the
case? How will that lawyer feel if the response is silence, or a delayed response? My response might be to tell the
lawyer that s/he's lucky that | don't believe in penalizing the defendant for the lawyer's previous non-responsiveness.

A Worse than the unreturned phone call, though, is finding out that the co-defendants' lawyers are ganging up on one's
client. Just because a colleague is a criminal defense lawyer does not mean s/he will everA put his or her interests in
collegialityA ahead of what s/he perceives to be the client's interests. A What if the non-responding co-defendant's
lawyer is in a community where s/he inevitably will be on future cases with the lawyers whose calls s/he does not return?
Refusing to return a co-defendant lawyer's call -- on the basis that one's client will snitch -- is myopic, of no benefit, and
not collegial. A In his December 17 blog entry, Little Rock lawyer John Wesley Hall details the collegiality among
criminal defense lawyers in Arkansas. He talks of a co-defendant's lawyer who called to wish John luck on the remainder
of the trialA -- after the co-defendant entered a guilty plea mid-trial, and did not testify against John's client. Such small
words can go a long way for the remaining defense lawyer, particularly from a colleague who shared the experience
fighting the case.A Also of note is the willingness of John -- who has shown me kindness and collegiality before --A to
say that his client was found guilty. The point is not to give up as a criminal defense lawyerA after a guilty verdict, but to
fight as skilfully as possible for every clientA for an acquittal on as many counts as possible,A next to fight for the most
favorable sentence, and to learn from both the victories and defeats to become a better lawyer. When the criminal
defense lawyer fights skilfully and effectivelyA at trial, if the client is found guilty, at least the client knows s/he did not go
down without a fight. When a defendant pleads guilty, often in the back of the mind is the question whether the outcome
would have been more favorable had the defendant gone to trial. Jon Katz.

Posted by Jon Katz in Crinminal Defense at 01: 30
Madisonville, TX, requires search consent forms.
Until consent searches are outlawed, bravo to the three of five Madisonville, Texas, city council members who passed a
lawA requiring writtenA forms as a prerequisite for "consent” searches.A This follows an earlier suchA order by
theA Austin, Texas, police chief. The article is here. Thanks to Grits for Breakfast for covering this item. A Bravo, also, to
the American Civil Liberties Union for continuing to fight to put more teeth into this Madisonville law, including informing
people of their right to refuse searches.A Jon Katz.

Posted by Jon Katz in Crininal Defense at 00:00

Page 8/31



RDOG - JON KATZ, MARYLAND & VIRGINIA Criminal Defense Lawyer, http://katgjus

Beware snitches.

This follows up on my previous railings against the legalized snitch bribery system. Grits for Breakfast has discussed the
topic many times, as well. A Here is a disturbingly sobering video about 15% of Hearne, Texas's young black males
arrested in 2000 on drug charges made on reliance of the snitch evidence of aA "schizophrenic, cocaine-addicted,
criminal-turned-informant” who later confirmedA he provided fabricated information.A A Sadly, although the prosecutor
dismissedA then-pending charges thatA relied on the informant's information, it refused to help reverse convictions of
people who had alreadyA entered guilty pleasA from such fabricated evidence. These were guilty pleas

enteredA underA theA real riskA of much harsher sentences if wrongfully convicted at trial upon such lies from the
informant.A Jon Katz.

Posted by Jon Katz in Crinminal Defense at 00: 00
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Thur sday, Decenber 21. 2006

Would marijuana be as big a cash crop if legalized?

Following up on yesterday's blog entry entitled "Marijuana as the nation's biggest cash crop," Hit & Run's Jacob Sullum
predicts that the excise tax revenue from legal marijuana would not be very significant, since legalized marijuana will be
cheaper than illegal marijuana. A As one commenterA to Mr. Sullum's postingA points out, though, legalization may lead
to higher marijuana consumption, whichA might narrow the annual total revenue gap between sales of legalized
marijuana and illegal marijuana. Likely to further narrow this revenue gap will be the production of industrial hemp, which
now must be imported from other countries. Jon Katz.

Posted by Jon Katz in Drugs at 06: 00
"The annals of criminal law are rife with instances of mistaken identification."

At a bench trial several years ago, a judge emphatically confirmed how much reliance he puts on witnesses who
emphatically and -- seemingly credibly -- state "that's the one" who committed the crime. A Such an assertion flies in the
face of the Supreme Court's logical confirmation 37 years ago that "The vagaries of eyewitness identification are
well-known; the annals of criminal law are rife with instances of mistaken identification." U.S. v. Wade, 388 U.S. 218,
229 (1967). A DNA evidence confirms that misidentification too often continues to result in wrongful convictions. For
instance, "[a]ccording to the Innocence Project, 183 people nationwide have been exonerated through DNA testing, and
eyewitness misidentification was a factor in 75 percent of those wrongful convictions." A What to do? We need vigorous
and capable criminal defense at every turn, regardless of the defendants' ability to pay. We need to eliminate such
abysmally low-payingA court-appointed criminal defense systems as Virginia's. We need to refuse to sweep the injustice
of misidentification under the rug. Jon Katz.

Posted by Jon Katz in Crinminal Defense at 00:00
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Wednesday, Decenber 20. 2006

Marijuana as the nation's biggest cash crop.

Marijuana legalization activist Jon Gettman -- whoA was part of our expert marijuana cultivation team for our

recentA medical marijuana victoryA -- asserts that marijuana is the United States' biggest cash crop. A Jon's report is
entitled "Marijuana Production in the United States," and is available here and here. The Los Angeles Times article and
video are here. Jon Katz.

Posted by Jon Katz in Drugs at 13:05
Maryland's highest court bars executions, for now.

Yesterday, Maryland became the third state this month -- after California and Florida --A to put temporary brakes on
executions. A This blog entry provides some information and views on the above-listed story beyond the headline
news:A - Yesterday's court opinion is here. The case is Vernon Evans, Jr. v. Maryland, Nos. 107, 123, 124, Sept. Term
2005, Md. _ (2006).A - The Maryland Court of Appeals' decision rejects all of Mr. Evans' appellate arguments
challenging his death sentence except toA grant temporary relief against all MarylandA executions pending the
Maryland legislature's approval -- or, hope springs eternal, refusal to permit executions -- of procedures for executions
by lethal injection. A - Maryland Chief JudgeA Bell, joined by Judge Green, dissents to the extent that the court majority
only grants appellate relief on the narrow ground of enjoining executions until the state legislature has its say about
procedures for executions by lethal injection. A - Maryland currently has five people on death row, which is located in
Baltimore's super-maximum securltyA prison. | have visited clients at thatA prison, none on death row. It is a lifeless
place to be, even when just visiting.A Of course, none of the many prisons and jails | have visited are pretty places.

A A - Mr. Evans has a pending federal court lawsuit, contesting that Maryland's practices and policies for carrying out
lethal injections violate the Constitution's prohibition against cruel and unusual punishment. Curiously, the lawsuit
supplies a suggested lethal injection method that it purports not to be cruel and unusual, which is to administer an
anesthetic other than sodium pentothal that would maintain unconsciousness "while other chemicals cause death, by
administering pain killers, by using a less painful paralytic agent, by omitting unnecessary neuromuscular blocking
agents, and by requiring appropriate medical safeguards, including the involvement of qualified medical

personnel."A Complaint, Evans v. Saar, et al., Civ. No. 1:06-cv-00149 (D.Md.).A Mr. Evans' federal Complaint, at
paragraph 42, claims that the foregoing execution alternatives are "available and would be inexpensive to implement.” |
certainly hope that Mr. Evans' lawyers -- who include attorneys from one of the area's largest law firms, Wilmer Cutler,
who | assume are working pro bono -- are pursuing this litigation as part of a plan to halt Maryland executions, rather
than simply providing the state governmentA a roadmap to executing in a manner that will pass Constitutional muster.
A - More information on Mr. Evans's case is here, by people opposed to his execution. This website includes assertions
of insufficient evidence that Mr. Evans was the shooter. Under Maryland law, if not proven to the jury beyond a
reasonable doubt to have been the shooter, Mr. Evans would not have been eligible for the death penalty.A A -
Maryland's new governor has re-affirmed his opposition to the death penalty, but has said that he is still willing to sign
death warrants.A - Fortuntely, several states have not bought into this barbaric, inhumane, and unconstitutional system
of legalized murder. They are listed here. Jon Katz.

Posted by Jon Katz in Crinminal Defense at 09:50

Field sobriety tests: Junk science.

Field sobrity tests (FST's)A for drunk driving stops are junk science. A Administration of the FST's are often preceded by
the following allegedA circumstances, as often parroted back inA police report LawEnforcement-ese: "Upon approaching
the subject, | immediately detected a strong odor of an alcoholic beverage on the subject's breath. The subject had
slurred speech and bloodshot and watery eyes. The subject fumbled to find his license and registration.A | asked the
subject to exit his vehicle so that | could perform standard field sobriety tests."A One of the detailedA court opinions
acknowleding the serious limitations of FST's is U.S. v. Horn, 185 F. Supp. 2d 530A A (D.Md. 2002).A A recent arrest
confirming the unreliability of FST's is that of former mayor Marion Barry in May 2006. After a car collision, the police
claimed to have smelled alcohol on Mr. Barry's breath, administered field sobriety tests, and claimed he failed them.
What happens when he takes a breath test at the police station? The result turns out to be well under the legal limit of
0.08. A Many reasons unrelated to alcohol can determine less than perfect performance on field sobriety tests (typically,
the junk-science horizontal gaze nystagmus (HGN)A test, the walk and turn test, and the one leg stand). The HGN test
-- at best for the prosecution -- only shows the presence of alcohol in one's body, but does not show the level of alcohol
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present.A Horn, 185 F. Supp. 2d 530. People easily can perform poorly on the walk and turn test and one leg stand for
such factors as police exaggeration and prevarication, nervousness by the suspect, physical and psychological
impairment -- unrelated to alcohol -- that interferes with understanding the instructions for the test and performing the
test, poor coordination and poor physical shape, fatigue, poor physical surroundings and conditions,A cars whizzing by,
and the list goes on. Most people are not practiced nor skilled in doing walk and turns (nine steps forward, pivot, and
nine steps back) nor one leg stands (counting the seconds aloud while not putting a foot down nor hopping); these tests
are unreliable.A Too many judges are too quick to accept the field sobriety test results as sufficient to find probable
cause to arrest the suspect and to request a breath or blood alcohol test, and, often, for many judges, to enter a guilty
verdict for driving while impaired or under the influence of alcohol. A Sometimes we can convince judges that
reasonable doubt remains after considering the FST's, including those circumstancesA recounted above. Here are a few
examples.A | won aA drunk boating case after showing that our client's swaying on the dock could easily have been
from the movement felt after getting on land after being in a small boat all day, rather than from alcohol.A On another
occasion, IA convinced a judge that less-than-perfect performance on the FST's -- even after crossing the yellow line
more than once -- was not enough to convict. On numerous occasions, | have convinced judges that FST evidence and
the other evidenceA was insufficient to establish a driving under the influence conviction in Maryland, where the judge
then convicts of the less serious driving while impaired charge. A | talk more here about aggressively defending drunk
driving cases. Jon Katz.

Posted by Jon Katz in Drunk driving/ DW/DU at 02:00

Page 12/31



RDC

)G - JON KATZ, MARYLAND & VIRGINIA Criminal Defense Lawyer, http://kat

Zjus

Tuesday, Decenber 19. 2006

Capital punishment: Barbaric and inhumane worldwide, not just in Libya.

Today's death sentence in LibyaA against five nurses and a doctor from overseas is not the only instance of a barbaric,
unjust, and wrongheaded death sentence. Capital punishment is barbaric and inhumane no matter where it is imposed,
whether it be in the United States, China, Libya, Iran, Saudi Arabia, or anywhere else. A The death penalty system in the
United States may be less unfair than in Libya, but it still is grossly unfair, unjust and barbaric in the United States and
everywhere else, nevertheless. Jon Katz.

Posted by Jon Katz in Jon's news & views at 18:00
Florida and California suspend legalized murder.

The death penalty is legalized murder. Amnesty International goes one step further, by saying the "death penalty is the
most extreme form of torture: it is a cruel, inhuman and degrading treatment, and a violation of the right to life as
proclaimed in the Universal Declaration of Human Rights (UDHR) and the International Covenant on Civil and Political
Rights (ICCPR)."A It should not have taken this week's widely publicized botched execution of Angel Diaz to slow down
the execution machine, through a judicial suspension of executionsA in California, and an executive suspension of
executions in Florida. Fortunately, the anti-death penalty momentum is much stronger than when | started working
against the death penalty more earnestlyA with my law school's Amnesty International group.A Jon Katz.

Posted by Jon Katz in Crininal Defense at 05:00
Justice Scalia chillingly calls it "sanctimonious criticism of America's death penalty."

In mid-2006, a 5-4 majority of the the United States Supreme Court chillingly upheld Kansas's requirement to issue a
death sentence where the jury unanimously finds beyond a reasonable doubt that aggravating and mitigating
circumstances for a death sentence are in equipoise, rather than finding that the aggravating circumstances outweigh
the mitigating circumstances. Kansas v. Marsh, __ U.S. , 126 S. Ct. 2516 (2006). A Justice Scalia -- to whom |
presented an anti-death penalty petition in 1988 -- in a chilling concurrence, refers to voices of death penalty
abolitionists as "sanctimonious criticism of America's death penalty." Kansas v. Marsh, 126 S. Ct. at 2532. Fortunately,
the four dissenters stand firmly against such hyperbole that prefers to trust the democratic will over the Bill of Rights'
limits on the tyranny of the majority. I1d. at 2539 and 2541.A Thanks to the National Law Journal for printing this
responsive open letter to Justice Scalia against the continued execution of innocents that will continue under the
Supreme Court's current death penalty jurisprudence. Thanks to Capital Defense Weekly for covering this National Law
Journal opinion piece. Jon Katz.

Posted by Jon Katz in Crininal Defense at 03:00
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Monday, Decenber 18. 2006

Support current repeal efforts against the Real ID Act/national ID card law.

The 2005 Real ID Act -- which for the first time establishes a national identification card system (beyond social security
cards) -- passed Congress in 2005 without hearings nor floor debate, as a rider to unrelated legislation. A The time is
ripe toA urge your federal legislators to repeal the 2005 Real ID Act, now that Senators Akaka and Sununu (a former
engineering professor at my undergraduate school) have introduced legislation to curb many of the civil liberties and
privacy violations of this bill. A Here is the ACLU's page on the bill. Here is more, from the Homeland Stupidity

page.A Jon Katz.

Posted by Jon Katz in Constitutional Law at 06: 00

Police jail man who throws out beverage bottle.

Here isA another example that my low confidence in the criminal justice system is not a function of paranoia. A Kevin
Wilson tossed a soft drink bottle into a trash can soon before or after entering a Houston area Dillard's department store.
In return, the police arrested and locked him up for many hoursA under suspicion of having codeine in the bottle.A The
two police officers involved have been temporarily reassigned as a result of this incident, which suggests the police had
no sufficient basis to believe Mr. Wilson possessed codeine in the soft drink bottle. A This item has been underreported
thus far, at least as revealed by a google web and news search. Houston Fox Reporter Isiah Carey blogs on the story
here, on December 13, 2006. The Houston Fox video story is here. Thanks to Grits for Breakfast for covering this story.
Jon Katz.

Posted by Jon Katz in Crimnminal Defense at 03:00
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Sunday, Decenber 17. 2006

Eliminating the hurdles to fighting for social justice.

Many law students dream of working for social justice, but later find themselves sidetracked by mainstream jobs, bills,
family-raising, and the fear of rocking the so-called boat by being "too activist".A | encourage everyone -- lawyers and
non-lawyers alike --A to follow their dreams of fighting for social justice. Numerous hurdles may be encountered along
the path, including financial considerations, time limitations, and pressure from family and friends. However, absent
reincarnation, each of us only goes around once in life. When a person works and lives according to the person's
conscience,A the person can lead a happier and more fulfilling life that is truer to the person's real self.A Fighting for
social justice does not preclude working and living in the mainstream. However, some aspects of the mainstream can go
against the tide of social activism. | learned that at my firstA law firm (1989-91), which recognized lawyers' pro bono
obligations, but which eclipsed pro bono work with its mainstream corporate law work. All was not lost, fortunately,
because at this law firm | learned many critical lessons of lawyering, client relations, and civil litigation that have
benefited me ever since.A | next joined the Maryland Public Defender's Office in 1991, anticipating more of an overlap
between my social justice idealism andA my working life.A Such an overlap was partially fulfilled, and may have been
even more fulfilled had | joinedA a public defender office that had more of an usA (the criminal defense side)A versus
themA (the rest of the criminal justice system) view. | learned early on that many of my public defenderA co-workers had
no preference for working on the defense side over the prosecution side. One warned me about wearing my heart on my
sleeve. Another said he didn't give a f--k if the jury convicted one of his clients so long as he put up a good fight. So, |
sought out fellow idealistic criminal defense lawyers, often having to find them miles away at conferences of the National
Association of Criminal Defense Lawyers, at the National Criminal Defense College, and at the Trial Lawyers

College.A A At the Trial Lawyers College, | met many first-rate personal injury lawyers, among others. Never before had
| given much thought or interest in that area, but also knew that such work could be an important supplement to
becoming my own boss and focusing on criminal defense, and to providing further strength in doing jury trials. Ten years
ago, to learn this area of law practice, | joined a Washington law firm that focuses on personal injury, tried over fifteen
jury trials and numerous bench trials, handled many mediations and arbitrations, negotiated settlements in many cases,
and left there two years later finally having no mystery about litigating civil cases. This experience became very
important for me in defending libel cases, litigating against the government for First Amendment rights, and defending
the Constitution in general in civil court.A | finally fully flexed my social justice wings by opening our law firm with Jay
Marks in 1998. Nobody at our firm questions us about the work we do. We are our own bosses, answer only to our
clients, and have clients coming to us for the work we enjoy most.A Fortunately,A | did not wait more than two years
after law school to get closer to the social justice path.A The following event was one of my catalysts in this direction, but
certainly not the only catalyst: A During my second year at my first law firm (1991),A a Capitol police officer threatened
me and my co-demonstrator with arrest for carrying anti-war posters without a demonstration permit when the Senate
was debating whether to authorize war against Iraq for a Gulf War I. The situationA became even more ludicrous when
the Capitol police permitting office would only offer a demonstration permit space far to the east of the Capitol building
and far away from every Senate member. When | asked why we could not get a permitA closer to the peace
demonstrators with a premium spot near the Capitol's western steps, the response was that such a closer spot was only
available by applying further in advance. | said that our demonstration was spontaneous, in response to a radio news
report that same Saturday morning that the debate was in progress, so there was no way for me to know in advance of
my desire to demonstrate on that particular day. My argument fell on deaf ears, other than to be told we could ask the
other demonstrators if we could join them. A The other peace demonstrators told us of a more substantial peace
demonstration to start soon at Lafayette Park across the White House. We went there, where a stronger antiwar
message was made, and where | started feeling less isolated about my antiwar views and learned that plenty of
mainstream people also opposed war at that time. Within two more years, | would have learned that it was not hard to
find people who shared and worked for any social justice view that | held. The isolation was broken. A This Lafayette
Park protestA was around my sixth demonstration -- to be followed by a big anti-war march two weekends later --A but
the previous demonstrations were much less controversial and less eventful, including marching for animal rights,
against the Tiananmen Square massacre, and for Soviet Jews; and joining a pro-choice rally (a controversial topic

butA without significant conflicts between the opposing sides at the rally).A A At this Lafayette Park antiwar
demonstration, | saw police coming within six feet or closerA toA demonstrators and photographing them.A | askedA a
police officer if this was meant to intimidate, and he claimed it was just to record the events if anyone broke the law. | did
not buy that explanation then, and | do not buy it now. A Along the path, | became more activist. | became active with
the local ACLU, where | met many lawyers at mainstream law firms who were willing to focus their pro bono attentions
on ACLU causes rather than on less controversial matters that might earn their firms more instant dollars (including
taking high-profile roles in the mandatory bar). Soon after we opened our law firm, plenty of people already knew, and
plenty more soon learned, of our zealousness for social justice. This made it all the more possible to overlap my work
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life with my devotion to social justice. A To those who say it is too hard to find a way to work forA social justice in the
face of so many perceived hurdles in their lives, | sometimes wondered about this, until | started doing itA in full force.
For me, it has been like turning up a faucet that has refused to be turned down ever since. Join me. Jon Katz.A

Posted by Jon Katz in Jon's news & views at 00: 00
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Fri day, Decenber 15. 2006

Why does psychodrama work?

Here is an article about the powerful effect psychodrama can have on lawyers and on their ability to persuade; thanks to
TalkLeft for covering this article. This article covers a training session by Don Clarkson, who is my favorite
psychodramatist and an amazing psychological counselor in Washington, D.C., and lawyer Jude Basile, whom | know
from the Trial Lawyers College. A | have been blessed with Don Clarkson's leadership and participation at several case
workshops with area attendees of Trial Lawyers College programs. Don is a Radar O'Reilly who gets right to the heart of
the matter in helping lawyers prepare for trial. A When | seek Don's assistance with a trial, he usually asks early on how
| am feeling about the case, my client, my opponent, and the list goes on. As he turns the focus onto me rather than
keeping the focus only on the client, | sometimes experience deep emotions, feelings and memories that | did not realize
were so strongly present but kept under wraps for so long. The journey can be painful at times. A As non-trusting as |
am of so many people, | always have put my faith in Don, and he has never let me down. As the journey progresses,
Don assures that there is closure by the end. That does not mean automatically that | am not still a pile of emotions at
the end of the session, but that | leave the session with greater strength. My hope is that every juror | have will come as
close as possible to opening up fully to themselves during the trial and to each other in the jury deliberation room. If |
have fully opened myself up about my client and the case before ever meeting the jurors, perhaps the jurors will
recognize that, and will be willing to do the same. A As much as | wondered whether the Trial Lawyers College was too
long (a full month when | went) when we one day ended up cross-examining nursery rhyme characters due to no fact
pattern being available (apparently the situation is more organized there now), my eyes were opened up more there
than ever before about the deep pain, heartache, and struggles that so many people experience, no matter how well
things may seem on the outside, from children molested by family members, to children witnessing a parent cheating
before their very eyes, to people experiencing betrayal and the lack of love, to people suffering through their loved ones’
pain and disease and death, to people struggling with relationships feeling trapped in the relationship but fearful of
changing course or leaving the relationship entirely, and the list goes on. A The first week at the Trial Lawyers College
included intense psychodrama. | was surprised at what people were ready to reveal to others who had started off as
utter and total strangers. Then, | realized that the only thing anybody had to lose in revealing their true selves was the
possibility of a genteel and superficial several weeks together. As we revealed ourselves more to each other, we learned
to trust one another more.A A A year later, | asked a fellow TLC attendee what motivated him to get in front of everyone
to be a psychodrama protagonist revealing just about the most painful childhood that anyone could imagine. He
responded that he was so f'd up that he would have tried anything to fix it, and that the psychodrama helped
tremendously, even after years of psychotherapy. Another psychodrama protagonist from the previous year said the
psychodrama experience changed her life. A Three years later,A | was the protagonist for a psychodrama session led by
Don Clarkson for a then-upcoming trial for a young man whose life was cut too short while a passenger in a car on the
way to his construction job. TheA experience was very powerful, eye-opening, and gut-wrenching. It was a very effective
way for me to better understand my client, his witnesses, and his mother, who was but a teenager when her son was
born. It helped me better stand my ground against my two opposing lawyers and the pushing-at-the-edge shenanigans
that one of them pulled. As the saying goes, preparing a case for trial makes it more likely to settle, and preparing a
case to settle makes it more likely to go to trial. This case ultimately settled after a substantial investment of time by my
law firm, and emotions and personal growth. | learned that while | most enjoy defending criminal defendants, some
people are stepped on so unjustly and some causes are so important, that | will detour to civil court from time to time.

A Each person, juror, judge, prosecutor, cop, witness, and everyoneA has aA dormant volcano that might erupt
uncontrollably at any time, that might just spew white heat from time to time, that might usually smile and gurgle gentle
music, or that might be invisible until one least expects it. We cannot persuade people without gettingA and staying in
touch with their true selves, one-by-one with each person we meet, not in a fashion that scares them off, but with
empathy that is willing to listen and talk if the other person is ready to do so and wishes to do so.A A Martin Buber said
that "all real living is meeting." To stay on the superficial level with others is to not be experiencing real living. A The
article that prompted me to write this blog entry addressesA Jude Basile's approach to connecting with jurors, starting
with having imaginary conversations with them each morning before trial starts. This takes the focus off of the lawyer
and the lawyer's ego and even the lawyer's hat, and helps the lawyer betterA face, interact with, and engageA each
juror, no matter how far or close each one may be to agreeing with the lawyer's version of the case and the story(ies)
surrounding it. The key is to persuade jurors by relating to them, connecting with them,A understanding them, opening
up to them, caring about them, being fully real with them,A andA never by manipulating them, which never works. Jon
Katz.A

Posted by Jon Katz in Persuasion at 02:00
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Thur sday, Decenber 14. 2006

Criminal expungements: When available and how to obtain them?

People often ask me about the possibility of expunging or sealing their criminal prosecution records. A Expunging or
sealing removes the record from public access, but not automatically from court and law enforcement access. Moreover,
some people are better off not expunging or sealing their prosecution records, so as to have official dismissal records
immediately available for security clearance applications, immigration benefit applications, and various other
applications that may necessitateA access to the prosecution records.A A A Expungements areA generally unavailable
for federal cases. In Maryland, Virginia, and Washington, DC, expungement first necessitates a dismissal or acquittal of
a criminal case.A In Maryland, successfully completed stets and probations before judgment also areA eligible

forA expungement. A Of the foregoing three jurisdictions, Maryland is the easiest place to obtain an expungement after
going through any necessary waiting periods, and filing the necessary brief applications with a $30 application fee.
Expunging a case entered nolle prosequi requires a three-year waiting period unless the defendant completes a form
waiving the right to file a lawsuit relating to the prosecution. Expungements are not available for probations before
judgment for drunk driving cases. Expungements ordinarily are granted within a few weeks after the ripe filing of a
properly-completed expungement application. A The District of Columbia is the hardest of the three jurisdictions for
obtaining an expungement (called "sealing" in the District of Columbia), where the defendant is obligated either to show
clear and convincing evidence that the defendant was not guilty in the first place, or else to show manifest injustice to
deny the sealing. Months can pass before the assigned judge decides whether to grant or deny a motion to seal.

A Virginia falls between Maryland and the District of Columbia for the difficulty level in obtaining an expungement. In
Virginia, the defendant must file a separate civil lawsuit in the Circuit Court seeking an expungement, and get a police
record check performed as part of the process. A What to do when only some charges in a criminal charging document
result in guilty verdicts, and the remaining charges do not? For Maryland, at least, the Court of Appeals recently held
that charges from separate and distinct events are not precluded from expungement merely by being on the same
charging document as counts that result in guilty verdicts. Stoddard v. Maryland, No. 24, Sept. Term 2006, _ Md. _
(2006). Jon Katz.A

Posted by Jon Katz in Criminal Defense at 00: 00
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Wednesday, Decenber 13. 2006

Peter Boyle leaves the planet.

"l get scared when | meet people like Joe," said Peter Boyle soon after being catapulted from an unknown to widespread
fame.A Boyle as JoeA has remained clearlyA etched into my memory for thirty-five years, capturing the 1970 period of
turmoil and upheaval better than any film | know, almost as realistically as the terrifying image of Kim Phuc Phan

ThiA running from the napalm that had already severely burned her body. | was only nine at the time.A Peter Boyle
knewA the character JoeA "so well that when it came to the actual shooting of the movie, | was worried that | would do a
caricature." Last October, | mentioned some of the artistic greats who inspire my legal work. Peter Boyle certainly ranks
among them. A Peter Boyle passed away last nightA at 71. With me, he remains as alive as ever.A Jon Katz.A A

Posted by Jon Katz in Jon's news & views at 18:00
Bigotry in the law; bigotry in courtrooms.

Bigotry exists, and bigots do not automatically set aside their prejudices at the courthouse steps. The roots of bigotry are
long and deep, and need to be understood as part of defending our clients in criminal court. In that regard, recently |
blogged about a ghetto party hosted and attended by students at the highly-ranked University of Texas Law

SchoolA and about the rampant presence of Confederate remnants in and around numerous Virginia courthouses
without adding such counterbalances asA images of Martin Luther King, Jr. | also blogged about a labor organizer who
turned around young potential lifelong bigots and who showed them understanding rather than anger after they called
his children "white N's".A Today's blog entry addresses bigotry in all three jurisdictions where | practice law and past
bigotry on the Supreme Court itself. A Only after moving to Washington, DC, for law school in 1986 did | learn how
closely Washington and Maryland resembled segregationist Virginia right into the second half of the twentieth century.
A In Washington, DC,A during the second half of the twentieth century, segregation was customary, including the
segregation of black people to theater balcony seats and in restaurants. After reading Pauli Murray's Song in a Weary
ThroatA soon after its 1987 publication, | asked the owner of a longtime pharmacy near my law school about
segregation at his own then-existing lunch counter. He told me that he refused to serve black people at his lunch counter
into the 1950's. He gave a convenient excuse: "If | served black people, the construction workers across the street
would not have eaten at my lunch counter." Fine; put your money where your mouth is and let the construction workers
eat elsewhere if they will not eat at an integrated lunch counter. A Maryland had rampant segregation right into the early
1960's at the very least. Late Supreme Court Justice Thurgood Marshall grew up in Baltimore and experienced the rabid
racism. He attended Howard Law School when the University of Maryland Law School barred black students; now
Maryland's international airport is named after him. He attended a segregated public school. In a television interview, he
talked of a childhood experience where he could not find a colored-only bathroom in downtown Baltimore when he
needed to urinate badly, so he went all the way home, and by that time the urine was running down his leg. A Maryland
had racially segregated schools untilA the Supreme Court ruled in 1954 in Brown v. Board of Education that public
school segregation was unlawful. It appears that Maryland was the first of the segregated states to implement the Brown
decision.A Beyond the school walls, segregation continued in Maryland even after the Brown decision. In fact, Robert M.
Bell -- the Chief Judge of Maryland's highest court -- was arrested in 1960 and convicted for trespass in a Baltimore
restaurant desegregation sit-in.A The United States Supreme Court left it up to the Maryland courtsA to decide whether
the intervening change in Maryland's sit-in/trespassing laws would dictate a different result. Unfortunately, the Maryland
Court of Appeals said no. Bell v. Maryland,A 236 Md. 356 (1964). A What about racism on the judges' bench? Late
Supreme Court Justice Hugo Black belonged to the Ku Klux Klan when a lawyer in Alabama. In a turnaround, on the
Supreme Court, he supportedA equal rights and opposed racial injustice.A An earlier Supreme Court Justice, James
Clark McReynolds, remained a rabid bigot while on the bench, to the point that he would leave the room when Jewish
Justice Louis Brandeis spoke during the justices' conferences. A We have a long way to go. Look no further, for
instance, than Ch